Guidance – Sex Establishments
Background

The Council adopted with effect from 1st June 1989 Schedule 2 of the Local Government (Miscellaneous Provisions) Act 1982 which means that it is able to licence premises to be used as a Sex Shop or Sex Cinema.  This provision was readopted on 1st April 2011 when the Council adopted an amendment to the above Act extending this existing legislation to also include Sexual Entertainment Venues. If an application attracts objections it will be determined by the Council’s Licensing Committee.

The legislation requires that no person shall, in any area in which the sex establishment licensing provisions have been adopted, use any premises, vehicle, vessel or stall as a sex establishment except under and in accordance with the terms of a licence granted by the appropriate local authority.  A “sex establishment” is a sex shop, a sex cinema or a sexual entertainment venue. Please note that by virtue of the Video Recordings Act 1984, when an “18R” classification is placed on a recording, that video or DVD may only be distributed from a licensed sex shop. This would also include a mail order operation.

A “sex shop” is defined by legislation as “any premises, vehicle, vessel or stall used for a business which consists to a significant degree of selling, hiring, exchanging, lending displaying or demonstrating sex articles or other things intended for use in connection with, or for the purpose of stimulating or encouraging sexual activity or acts of force or restraint which are associated with sexual activity”.

A “sex article” is defined as “anything made for use in connection with, or for the purpose of stimulating or encouraging:

(a)
sexual activity; or

(b)
acts of force or restraint which are associated with sexual activity; and

(c)
to any article containing or embodying matter to be read or looked at or anything intended to be used, either alone or as one of a set, for the reproduction or manufacture of any such article; and

(d)
to any recording vision or sound, which is concerned primarily with the portrayal of, or primarily deals with or relates to, or is intended to stimulate or encourage, sexual activity or acts of force or restraint which are associated with sexual activity; or is concerned primarily with the portrayal of, or primarily deals with or relates to, genital organs, or urinary or excretory functions.”

Applications

Applications should be submitted to the Licensing Section of the Council using either the GOV.UK online system or a written application form which can be obtained from the Licensing Section. Applicants are required to display a public notice at the premises and in addition, publish a notice in a local newspaper advising that an application has been submitted and inviting written objections.  The Licensing Section when supplying a written application form will include a form that can be used as the notice and also includes a form to return to the Council confirming that the notices have been published.  The application must be accompanied by the fee which is currently £478. Cheques should be made payable to Test Valley Borough Council.  Please note that this is an application fee and if the application attracts objections such that the matter must be referred to the Licensing Committee then a further £785 will be payable.
The Decision

After the 28 day objection period has expired the Council will contact the applicant and advise them if any objections have been received. If they have then the details of the Committee meeting at which the application will be decided will be provided together with details of the objections received.  Only objections received within 28 days of the date of the notice may be considered by the Council in deciding whether or not to grant a licence.  In making its decision, the Council will be guided by the matters set out in the Annex to this guidance.  Applicants may want to consider the location of their proposed premises in relation to these matters as this may give an indication as to the likely success of their application.

Conditions

If a licence is granted, the Council’s standard conditions will apply. Additional conditions may be attached to a licence if necessary or, some of the existing conditions.  The licence will last for 12 months and a further application will need to be made if a licence is needed after this time.

ANNEX
Local Government (Miscellaneous Provisions) Act 1982

GUIDELINES IN RELATION TO APPLICATIONS FOR 

SEX ESTABLISHMENTS

WITHIN THE BOROUGH OF TEST VALLEY

Applications for a licensed sex establishment will be considered on the merits of each individual case.  However, the Council is aware of the sensitivity of such applications and will only grant permission after considering the location of the proposed premises in relation to the following:
(i)
a place of religious worship / education;

(ii)
a pre-school facility /school;

(iii) 
a higher education campus;

(iv) 
any residential accommodation;

(v)
an enclosed shopping mall, arcade or centre;

(vi)
a market;

(vii)
a public building open to the general public;

(viii)
a community meeting place;

(ix) 
a community leisure facility;

(x)
a “Gateway” to an identifiable ‘locality’;

(xi) 
a location where children may be at risk but not previously referred to in (i) - (x) above;  or

(xii)
a conservation area within the meaning of the Town and Country Planning Acts.

The location of the proposed premises in the vicinity of any of the above will not necessarily preclude a licence from being issued.  The above is for guidance only.
